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This action is a complaint to determine dischargeability of a debt pursuant to Title 11
U.S.C. § 523(a)(2)(A)

In the U nited States Bankruptcy C ourt

for the

S outhern D istr ict of G eorg ia
Brunsw ick D ivisio n

In the matter of: )
) Adversary Proceeding

ALIXA NDRA  LOUIS E FABIE )
(Chapter 7 Case 97-20171) ) Number 97-2044

)
Debtor )

)
)
)

FIRST CARD )
)

Plaintiff )
)
)
)

v. )
)

ALIXA NDRA  LOUIS E FABIE )
)

Defendant )

MEMORANDUM A ND ORDER

This action is a complaint to determine dischargeability of a debt

pursuant to Title 11 U.S.C. § 523(a)(2)(A).  Debtor filed a Chapter 7 bankruptcy on

February 10, 199 7.  On M ay 30, 1997, Plaintiff filed this complaint to determine

dischargea bility of her credit card debt.  By virtue of 28 U.S.C. § 157(b)(2)(I), this matter

is a core proc eeding.  Pu rsuant to Rule 7052 o f the Federa l Rules of B ankruptcy, this
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Court tried the matter on October 9, 1997.  Upon consideration of the evidence and

applicable  authority the Court makes the following Findings of Fact and Conclusions of

Law. 

FINDINGS OF FACT

Debtor is a twenty-five-year-old high school graduate w ho is divorced

with two minor children; Debtor had work ed as a para legal for app roximately two years

at the time she filed her case.  Her Schedule “I” of income and Schedule “J” expenditures

revealed gross monthly pay of $1,785.00, net pay of $1,089.56 and expenditures of

$1,649.00.  The income schedule also stated “perhaps ex-spouse will begin making

alimony and child  support payments.”  (Ex. P -4).  Testimony revealed that pursuant to a

1994 divorce decree Debtor’s ex-husband is obligated to pay $95.00 per week or

approximately $408.00  per month  in child supp ort.  If paid, these supp ort payments w ould

bring her total income after taxes to approximately $1,500.00 with expenditures

remaining at $1 ,649.00 . 

 

Sometime in June 1996 Debtor received a Visa Gold Card invitation from

Plaintiff First Card which indicated she had a pre-approved credit line of $5,000.00,

subject to the requirement that the “coupon  must be filled out completely to be

processed.” (Ex. P-1).  The Visa Gold invitation required her to reveal the name and

address of her employer, her Social Security number, her date of birth, her home and

business telephone numbers, and to affix her signature.  The invitation further provided



1  Neither of Debtor’s payments met the minimum payment required for that billing cycle.
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as follows: 

I (we) cert ify that I (we) am (are) 18 years of age or
older and that the information provided is accurate.
FCC National Bank reserves the right to obtain a
current credit bureau report and to cance l its offer if
certain adverse information appears on such report, if it
is unable to obtain such report and/or if FCCNB is not
able to verify the above information.

(Ex. P-1).  At the time Plaintiff extended the credit to her, First Card never called to

verify any information provided, never asked her for any further financial information,

and at no time prior to her filing bankruptcy did First Card instruct her to cease using the

card.

In July 1996 Debtor purchased a computer, charging the $1,200.00

purchase to the V isa Card.  (Ex. P -2).  The only other charges on the card were made in

September 1996 to a shoe store, a departme nt store, a book store, and a dentist.  These

charges together total $141.78 .  (Ex. P-3).  D ebtor paid $ 45.00 in  September and O ctober,

but did not pay anything from Novem ber to February when she filed ban kruptcy.1  In late

Augus t/early September 1996, Debtor attempted to transfer a balance from another credit

card in the amount of $4,500.00 to the First Card account, but the transfer was not

honored. (Ex. P-3).  In October 1996 she successfully transferred a $2,065.00 balance

from her First U SA cred it card to this card.  Ultimately, Deb tor was forc ed to file
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bankruptcy in order to deal with the cash flow shortage which occurred when her ex-

husband missed three successive child support payments; additionally, a large deficiency

claim arising from the repossession and sale at a loss  of her ex-husb and’s automobile was

asserted  agains t her.  

Debtor testified that prior to the difficulty she encountered when her

husband stopped making c hild support payments, she had managed to ma intain her credit

card payments, either by using tax returns, transferring balances to a new card with a

lower interest rate, or with what extra money she had each month.  While she worked as

a paralegal with a Brunswick law firm, she had no particula r bankrup tcy experience; in

fact, it was her parents’ suggestion that bankruptcy was her best avenue after the financial

problems she encountered.  Debtor has currently stopped working and returned to school.

She lives in property owned by her parents and  pays rent whe n it is possible for her to do

so, with child care being provided by her mother while she attends classes.

Contentions of the Parties

Based on this evide nce, First Ca rd contend s that the deb t should be

excepted from discharge under 11 U.S.C. § 5 23(a)(2), in tha t she had no ability to repay

the debt at the time the credit card was obtained and that the circum stances sup port a

finding that she  commit ted actual fraud  on the c redit card comp any.  The Debtor

contends, to the contrary, that she made no misrepresentations on the credit application

nor by any other medium, that she had the current income to maintain her payments for
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a time as evidenced by the fact that she maintained payments until financial difficulties

arising out of her divorce engulfed her, and that taking all circumstances into account this

debt should be determined dischargeable.

CONCLUSIONS OF LAW

11 U.S.C. Section 523(a)(2)(A) provides:

(a)  A discharge under section 727 . . . of this title does not

discharge an indiv idual debtor from any debt ---

(2) for money, property, services, or an extension,

renewal, or refinancing of credit, to the extent obtained, by

---

(A) false pretenses, a false representation, or actual

fraud, other than a statement respecting the debtor’s or an

insider’s financial condition.

In an action to  determine the nondischargeability of debt, the plaintiff bears the burden

of proving by a prep ondera nce of th e evidence tha t a discharge is not warranted.  Grogan

v. Garner, 498 U.S. 279, 111 S.Ct. 654, 112 L .Ed.2d  755 (1991).  Moreover, courts are

to construe excep tions to d ischarge narrowly.  Schwieg v. Hunter, 780 F.2d 1577, 1579

(11th Cir. 1986) (“Because of the very nature and philosophy of the Bankruptcy law the

exceptions to dischargeability are to construed strictly.”, citing Gleason v. Thaw, 236 U.S.

558, 56 2, 35 S .Ct. 287 , 59 L.E d. 717 (1915) ).  



2  The Roddenberry court construed a nearly identical section of the Bankruptcy Act of 1898;

however, its decision remains the law of this Circuit with regard to Section 523(a)(2)(A) of the Bankruptcy

Co de.  See Birmingham  Trust National B ank v. Case , 755 F.2d 1474, 1476 (11th Cir.  1985) (“Since the

differences between §  17(a)(2) and § 52 3(a)(2)(A) are negligible, case law con struing § 17(a)(2) serves as a

useful guide  in applying §  523(a)(2)(A ) of the Co de.”).
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In the Eleven th Circuit, a credit card cred itor cannot establish

nondischargeability of debts under “false pretense” or “false misrepresentation” unless

those debts were incu rred af ter  the  creditor “une quivoc ally a nd u nco ndi tional ly”

communicated revocation of card privileges to the de btor.  First Nat’l Bank of Mobile v.

Roddenbe rry, 701 F.2d 927 , 932 (1983).2  The Roddenberry court relied on precedent of

the former Fifth Circu it which he ld that the form er Act did n ot discharge credit deb ts

obtained “through c onc ealmen t of  insolvency and  presen t inabi lity to pay.”  Davison-

Paxon Co. v. Ca ldwell, 115 F.2d 189 (5th Ci r. 1940), cert. denied, 313 U.S. 564, 61 S.Ct.

841, 85  L.Ed. 1 523 (1941).  

Where credit card transactions are concerned, decisions of

nondischargeab ility are to be “guided by the principles underlying Davison-Paxon that

discharge exceptions are to be narrowly construed an d that improvident creditors  are not

to be afforded special protections in bankruptcy for the assumption of common business

risks.”   Roddenbe rry, 701 F .2d at 93 2. Roddenbe rry, however, did not construe the

meaning of the term “actual fraud” in Section 523(a)(2).  The court noted that the addition

of “actual fraud” to the 1978 Cod e “may alter the outcome in certain cases w here debtors

obtain credit without a present intention of repayment,” but was quick to emphasize that

it “express[ed] no opinion with respect to this construction of section 523(a)(2).”  Id. at



3  Field v. Mans, 116 S.Ct. at  444.  The Supreme Court held that in analyzing a creditor’s reliance on

a debtor’s misrepresentation, the reliance need only be justifiable and is not required to be reasonable by

objective standards.
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929 n.3 .  

The operative terms in Section 523(a)(2 ), including the phrase “actual

fraud,”  carry acquired meanings of terms of art and imply elements set by common law.

Field v. Mans, 516 U.S. 59, 116 S.Ct. 437, 443 , 133 L.Ed .2d 351 (1 995).  Therefore,

in order to except a particular debt from discharge be cause o f actual f raud, a  creditor must

prove the following:

(1) the debtor mad e a false repre sentation w ith the purpose and intention of deceiving
the creditor;

(2) the creditor relied upon such representation;
(3) such reliance by the creditor was justifiable;3

(4) the creditor suffered a loss as a result of that reliance.

Hunter, 780 F .2d at 15 79. 

“Under the guidelines set in Davison-Paxon Co. and Roddenbe rry, the

correct test for determin ing actual fraud in a credit card transaction is whether the debtor

intended to repay the charges at the time they were incurred.”  In re Latarg ia, Ch. 7 Case

95-10558, Adv. Pro. No. 95-01064A, slip op. at 6 (Bankr. S.D.Ga. May 21, 1996) (Dalis,

J.).   A debtor represents at the time of a credit card purchase, throu gh her signature on



4  The standard credit card slip signed by a credit card user contains a promise to pay the total

amo unt sh ow n on  the slip a ccord ing to th e card  issuer a greem ent.

5  Wh ere a d ebtor  mak es m ultiple c harg es of a mou nts less th an $ 5 0.00 , mos t courts  cons true this

factor in favor of the  creditor, whe reas charge s in amou nts of greater than  $ 50.00 a ppear to w eigh mo re

heavily in favor of the debtor.  This analysis may seem inapposite, given that the debtor is incurring larger

debt by making larger purchases; however, the reality is that most merchants, as a routine matter,  make

inquiry about the credit  status of a cardholder when purchases exceed $ 50.00.  Thus, taking the third and

fourth  factors  togeth er, large  num bers o f sma ll purch ases a re mo re likely to  indica te cred it card fra ud.  See In

re Johnson, 141  B.R . 473 , 478  (Ban kr. M .D.G a. 199 2); In re Cacho, 137  B.R . 864 , 867  (Ban kr. N .D.Fl.

1991).  Of course, this Court recognizes that small charges can indicate as well that a debtor is not attempting

to defr aud a  credit c ard co mpa ny, be caus e the d ebtor  is not in currin g exo rbitant d ebt.  See In re Acker,  207

B.R. 12 , 18 (Ban kr. M.D .Fl. 1997).
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the charge slip, that she will repay the debt.4  No other representation occurs at the time

of the credit transaction.  This representation is false if she does not intend to honor that

promise at the time she makes it.  To determine the falsity of this representation the Court

must make a  determination o f the deb tor’s intent at the time the promise to pay was made.

In analyzing a debtor’s intent at the  time of the pu rchase, the m ajority of courts utilize a

test which in cludes the fo llowing fac tors: 

1. The leng th of time betw een the charges made and the filing  of bankru ptcy; 

2. Whether or not an attorney has been consulted concerning the filing of bankruptcy
before the charges w ere made; 

3. The num ber of charges made ; 

4. The amount of charges made;5

5. The financial condition of the debtor at the time the charges were made;

6. Whether the charges were above the c redit limit of the account; 

7. Whether the debto r made mu ltiple charges  on the same day; 

8. Whether or not the debtor was employed;



6  A ca sh ad vanc e che ck fo r $ 10 00.0 0 wa s paid  to “1s t US A”  by First C ard o n O ctobe r 21, 1 997 . 

At trial, Defendant denied writing the check, and stated that her ex-husband holds a credit card with that

entity.  For purposes of analysis of the above factors, and because Plaintiff failed to produce the check at

trial, this Court will accept the premise that she did not write the check but that her husband may have.
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9. The deb tor’s prospec ts for employmen t;  

10. Financial so phistication o f the debtor; 

11. Whether there was a sudden change in the debtor’s buying habits; and 

12. Whether the purchases were made for luxuries or necessities.
 

In re Johnson 141 B.R . 473, 478 (B ankr. M .D.Ga. 19 92); In re Carpenter, 53 B.R. 724,

730 (Bankr. N.D.G a. 1985).  As a note of caution, a determination that any specific debtor

did or did not have fra udulent intent is of course “a case by case decision, in which the

above factors may or may not be helpful.”  Carpenter, 53 B.R. at 730.

On balance, I find that First Card has failed to carry its burden to prove

actual fraud on the part of Defendant.   Debtor filed her Chapter 7 petition in February of

1997,  five months after her last charge to the credit card and almost four months after her

last cash advance.6  This timing is short; howev er, it is not so short a time as to warrant

an inference of a ctual fraud. Cf. In re Cacho, 137 B.R. 864, 866 (Bankr. N.D.Fl. 1991)

(one and a half months not fr audulent).  Certainly there was no last-minute pre-

bankruptcy credit spree.

Debtor did  not  con sul t her at torney about filing bankruptcy until just



7  Plain tiff mad e mu ch of  the fac t that D ebtor  wor ked a s a par alega l at a law  firm w here tw o

attorne ys prac tice ba nkru ptcy law  and th at De btor h ad tak en a b ankr uptcy  cour se in h er para legal tra ining. 

This Court finds that these facts do  not meet Plaintiff’s burden of proving actual fraud.  First , prior

knowledge of a debtor of the bankruptcy process, in and of itself, does not automatically implicate her as

having acted fraudulently.  Second, and more importantly, Debtor testified that she did not do bankruptcy

wo rk as a  parale gal an d that sh e had  only b asic ex perien ce from  her pa ralega l cours e.  
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before she filed; therefore, Plaintiff has not shown that Debtor was contemplating

bankruptcy in order to avoid repayment at the time she made the charges and advances.7

Likewise, she did not make an extraordinary number of charges on the card.  Although

Defendant made multiple charges on some dates, neither the number nor the amount of

those charges is unusual.  With regard to the amount of the transfer balance, while it is

a larger amount than the charges on the card , Defenda nt testified that the  main reason she

obtained this credit card was to take advantage of its lower interest rate.  Thus, her actions

do not indicate actual fraud.

Plaintiff relies heavily upon the D ebtor’s financ ial condition in  its

position that her inability to pay is conclusive evidence of actual fraudulent intent.  This

position is too broad; moreover,  it is exactly the argument rejected in Roddenbe rry and

Davison-Paxon.  Latargia , No. 95-01064A, slip op. at 6.  Debtor was struggling

financially but did no t fall behind until the child support was interrupted .  Moreover,

while a debtor’s financial condition may be used as an element in proving that fraudulent

intent exists , tak en b y itse lf an “inab ility to pay --- hopeless insolvency --- does not

support an inference that the debtor lacked an intent to repay.”  In re Hearn, 1997 Bank r.

LEXIS  1166 (Bankr. N.D.Ga. 1997)  (Murphy, J.).  De btor’s initial unsuccessful attempt

to transfer a balance from another credit card, which would have exceeded the limit on
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this card, would raise some inference of fraudulent intent if the charge had been honored

and if the over-the-limit balance were the subject of this case; however, taken in context

with Debtor’s testimony and the more limited charges which were honored, this isolated

attempt d oes no t carry the burden for Plain tiff. 

This Court is further persuaded by the fact that Debtor was employed at

the time she incurred this debt; Plaintiff has not shown this Court that her prospects of

continuing employment w ere anything bu t sound.  Fu rther, Plaintiff did not show that

Debtor changed her buying habits nor did Plaintiff show that the purchases she mad e were

“luxury” items.  The computer that Debtor purchased by charging it to her First Card

might or might not be characterized as a “luxury” item; however, Plaintiff presented no

evidence that it was in fact a luxury item.  Debtor could just as easily have used the

computer for work or for her children’s education.   This Court finds that none of these

factors are indicative of fraudulent intent. Lastly, the Debtor is not financially

sophisticated, as the phrase has been applied under § 523(a)(2)(A) analysis.

CONCLUSION

“[A] mere breach of contract by the debtor or a mere failure  to fulfill a

promise to pay for good s, is, without more, insufficien t to establish  nondischarge ability."

Bell v. Sturgess, Ch. 7 Case No. 90-41750, Adv. Pro. No. 90-4210, slip op. at 4 (Ba nkr.

S.D.Ga. May 22, 19 91) (Dav is, J.); see also Roddenbe rry, 701 F.2d at 932 (mere breach

of credit conditions is of minimum p robative value).  This Co urt finds that Plaintiff failed
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to carry its burden by a preponderance of the evidence that Debtor fraudulently promised

to repay the debt to First Card when she had no present intent to do so.

O R D E R

Pursuant to the foregoing Findings of Fact and Conclusions of Law IT IS

THE ORD ER OF THIS CO URT that Debtor’s obligation to Plaintiff is discharged.

                                                          
Lamar W . Davis, Jr.
United States Bankruptcy Judge

Dated at S avannah , Georgia

This         day of December, 1997.


